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STATEMENT OF BASIS, PURPOSE, SPECIFIC STATUTORY AUTHORITY, AND FINDINGS:

Colorado Overtime and Minimum Pay Standards Order (COMPS Order) #36, 7 CCR 1103-1 (2020)

L. BASIS. The Director (“Director”) of the Division of Labor Standards and Statistics
(“Division”) has authority to adopt rules and regulations on minimum and overtime wages, and other
wage-and-hour and workplace conditions, under the authority listed in Part II, which also is
incorporated into Part I.

IL. SPECIFIC STATUTORY AUTHORITY. The Director is authorized to adopt and amend
rules and regulations to enforce, execute, apply, and interpret Articles 1, 4, and 6 of Title 8, C.R.S.
(2020), and all rules, regulations, investigations, and other proceedings of any kind pursued
thereunder, by the Administrative Procedure Act, C.R.S. § 24-4-103, and provisions of Articles 1, 4,
and 6, including C.R.S. §§ 8-1-101, 8-1-103, 8-1-107, 8-1-108, 8-1-111, 8-1-130, 8-4-111, 8-6-102,
8-6-104, 8-6-105, 8-6-106, 8-6-108, 8-6-109, 8-6-111, 8-6-116, 8-6-117, and 8-12-115. Each of the
preceding provisions is quoted in Appendix A to COMPS Order #36, with summaries of key
provisions in Part IV(B)(1) below as well; both COMPS Order Appendix A and Part IV(B)(1) below
are incorporated herein by reference.

III.  FINDINGS, JUSTIFICATIONS, AND REASONS FOR ADOPTION. Pursuant to C.R.S.
§ 24-4-103(4)(b), the Director finds as follows: (A) demonstrated need exists for these rules, as
detailed in the findings in Part IV, which also are incorporated into this finding; (B) proper statutory
authority exists for the rules, as detailed in the list of statutory authority in Part II, which also is
incorporated into this finding; (C) to the extent practicable, the rules are clearly stated so that their
meaning will be understood by any party required to comply; (D) the rules do not conflict with other
provisions of law; and (E) any duplicating or overlapping has been minimized and is explained by
the Division.

IV.  SPECIFIC FINDINGS FOR ADOPTION. The Director’s specific findings for adoption
(the “Findings”™) are as follows.

A. Overview and Summary of Changes, Findings, and the Rulemaking Process.

Issued in 1938, Colorado’s first Minimum Wage Order (“Order”) granted wage rights only to
“women and minors in laundry occupations.” In 1939 and 1940, it added three more jobs: “beauty,”
“public housekeeping,” and “retail.” With minimal change, that limited coverage — just women and
minors, just four narrow job types — remained for decades. After Order #18 in 1978 finally removed
the “women and minors” limit, 1980s-90s orders expanded the four narrow job categories into four
broader industry categories, with Order #22 in 1998 setting the list that remained until now: “(A)
Retail and Service; (B) Commercial Support Service; (C) Food and Beverage; (D) Health and
Medical.” Since the 2000s, the Division has updated each year’s minimum wage — yet the Order’s
substance has gone unchanged for two decades. Much of the text dates to the 1970s, despite all the
economic, social, and technological change since.

This history shows why employers, employees, courts, and the Division have had such
difficulty applying the Order’s idiosyncratic four-industry list: It was never chosen for modern labor
markets, evolving directly from a job list written eight decades ago to protect women and minors in



the Great Depression. Many modern jobs, nonexistent decades ago, are difficult to fit into four
outdated industry categories. Datedness aside, categories like “commercial support services” have
proven inherently ambiguous, making wage disputes more frequent, more prolonged, more costly for
employers and employees alike, and more difficult for the Division and courts to resolve.

Yet even if the Order’s four-industry list were not a mismatch for modern labor markets, the
entire approach of applying wage rules only to selected industries is an archaic one. In the early-mid
twentieth century, many states had industry-specific wage laws limited to (for example) laundries,'
bakeries,” mills and factories,’ or mines and smelting.* But modern wage laws, federal and in other
states, have broad, not industry-limited, coverage — because choosing some but not other industries
for wage rules is now a disfavored pick-and-choose approach. It is economically inefficient, distorting
labor markets between covered and uncovered sectors. It is inequitable, denying wide swaths of
workers critical labor protections: the state minimum wage; overtime pay for hours beyond not only
40 per week (which federal law provides), but also 12 per day; meal and rest periods (30-minute
unpaid meal periods for shifts over 5 hours, and 10-minute paid rest periods every 4 hours); and
other provisions such as deduction/credit rules and having wage rules posted or given to employees.

The Order’s exemptions list has proven just as troubled as its coverage categories. Many
exemptions are written confusingly, generating litigation on what they mean. The salary requirement
not only is inconsistent across similar exemptions, but requires no minimal level. Workers paid
sub-minimum wage for long hours can, and too often are, declared exempt “professionals,”
“executives/supervisors,” or ‘“administrative” decision-makers. Other rules too — on breaks,
deductions, and more — have proven both confusingly hard to apply and outdatedly narrow.

Substance aside, the Order’s archaic text has proven confusing, lacking the clarity that
modern rules offer. The problem is partly organization: some but not all parts have numbers; some
but not all numbered parts have lettered subparts; and one rule has three separate sets of lettered
subparts that all start with “a, b, ....” The problem is partly pure grammar: there are numerous court
cases, which employers and employees have had to litigate burdensomely, trying (mostly in vain) to
resolve confusion generated by the Order’s absence of needed punctuation in key sentences.

Even the Order’s name — a “Minimum Wage” Order — generates broad confusion. Many
comments to the Division show broad misapprehension that the Order is just the Division
discretionarily choosing a state minimum wage, when in reality the minimum wage is set by the
Colorado Constitution, and the Order is a comprehensive set of wage-and-hour regulations.

Given the many reasons to modernize the Order, the Division has spent most of 2019
conducting extensive economic, legal, and workplace research — and equally extensive outreach to
Coloradans. The Division began an eight-month pre-rulemaking comment period on March 6, 2019,
drawing comments from over 1300 people, spanning virtually all regions and industries in Colorado.
The commenters range widely: workers; employers; public officials; unions; trade associations; and
a broad range of policy analysts and advocates for labor and employers alike. Comments vary, but a

U Muller v. Oregon, 208 U.S. 412 (1908) (upholding Oregon law that “no female [shall] be employed in any
mechanical establishment, or factory, or laundry ... more than ten hours during any one day”).

2 Lochner v. New York, 198 U.S. 45 (1905) (striking New York law regulating work hours for only bakers).

* Bunting v. Oregon, 243 U.S. 426 (1917) (upholding Oregon law that “[n]o person shall be employed in any mill,
factory or manufacturing establishment ... more than ten hours in any one day”).

* Holden v. Hardy, 169 U.S. 366 (1898) (upholding Utah law regulating work hours for only miners and smelters).



substantial number confirm the need for reform by noting significant problems with the Order’s
narrowness, datedness, and lack of clarity. The comment period continued for 10 months, through a
pre-rulemaking public hearing on August 28, 2019, publication of proposed COMPS Order #36 on
November 15, 2019, and a second hearing (the official rule-making hearing) on December 16, 2019,
with the comment period ending on December 31, 2019, though the Division extended it to allow
late-arriving comments through the first week of January 2020. All comments and both hearing
transcripts were publicly posted and linked from the Division homepage, and all were reviewed by
the Division, where the Division’s “Policy Team” — all labor standards policy-making officials in
the Division — met repeatedly over five months (from just after the first hearing in August 2019
until just before final adoption of COMPS Order #36 in January 2020) to discuss all stakeholder
input, the Division’s research and drafting, and various proposals under consideration. Final
decisions were made by the Director of the Division, in consultation with, and reporting to, the
Office of the Executive Director of the Colorado Department of Labor and Employment.

Preliminarily, to redress confusion generated by a wide range of wage rules being called
simply a “Minimum Wage” Order, the Order’s new name is the “Colorado Overtime & Minimum
Pay Standards Order,” or the “COMPS Order.” Because the COMPS Order follows and replaces
Minimum Wage Order #35 (2019), just as Order #35 replaced the prior year’s Order #34, the
COMPS Order retains the numbering and citation of the Minimum Wage Orders: Colorado
Overtime and Minimum Pay Standards Order (COMPS Order) #36, 7 CCR 1103-1 (2020).

As adopted, COMPS Order #36 has an effective date of March 16, 2020, except with new
overtime-exempt salaries postponed until July 1, 2020. The two most significant new aspects of
COMPS Order #36 are as follows:

(1) expanded coverage spanning all Colorado workers, other than those in
listed exemptions — to level the playing field across the labor market and
assure labor protections for some of the workers who need them most; and

(2) a new minimum salary of $55,000 in 2024 for employee exemptions (equal to
the $57,500 in 2026 that was proposed), phased in over 4/ years, with an initial
salary of $35,568 in July 2020 (equal to the federal exemption salary), then
rising gradually until 2024, to give employers years to adjust to this rule.

Given the many archaic portions of prior orders, COMPS Order #36 adopts several other changes as
well — each less weighty than the above two, but as a whole, they aim to substantially improve the
clarity, efficiency, and fairness of Colorado’s wage rules.

Most rules in COMPS Order #36 are substantively unchanged, but many still have revisions
for clarity, a mix of increased detail and edits to improve the Order’s problems of writing (e.g.,
confusing provisions) and organization (e.g., inconsistent numbering and lettering). Because of the
extent of the textual changes from Order #35, no line-by-line redline can show all changes. To
maximize the clarity of COMPS Order #36 for employers, employees, courts, and other
stakeholders, the Division is undertaking multiple forms of explanation and outreach:

* below, Division findings take the form of a section-by-section detailing of the
nature and reasons for all material changes and clarifications in COMPS Order #36;



+ the Division is publishing a fact sheet explaining key provisions in COMPS Order
#36, as well as a series of fact sheets offering further details on specific topics; and

* the Division will hold numerous outreach events for workers, employers, and other
stakeholders, and has trained staff answering inquiries through its call center and
public-facing email that is open for inquiries on every business day.

B. Rule 1. Authority and Definitions.

Rule 1.1 details statutory authority, the name change to the COMPS Order, and the effective
date. The rest of Rule 1, in Rules 1.2-1.13, defines key terms. Most definitions are from Order #35
with changes to grammar or style; key parts with more detail or substantive changes are noted
below.

1. Rule 1.1. Authority.

Rule 1.1 details the Division’s statutory authority for COMPS Order #36, the name change
from “Minimum Wage Order,” that this COMPS Order #36 replaces Order #35, and the effective
date. As noted in Rule 1.1, the Division’s authority to promulgate COMPS Order #36 and all
preceding Minimum Wage Orders arises under C.R.S. Title 8, Articles 1, 4, and 6, with relevant
authority-granting provisions listed in Appendix A to the COMPS Order.’ The Division’s authority
to promulgate these rules has not been challenged under the prevailing standard for legislative
delegation of rulemaking authority.°

2. Rule 1.5. “Employee.”

Order #35 used the “employee” definition of C.R.S. § 8-4-101(5), but Colorado H.B.
19-1267 (approved May 16, 2019, and effective January 1, 2020) amended that definition. COMPS
Order #36 therefore uses the new § 8-4-101(5) “employee” definition adopted by H.B. 19-1267.
Because this standard is new under Colorado law, below is a summary of the import of the amended
“employee” definition now in COMPS Order #36 Rule 1.5.

Preliminarily, as to whether an individual is an employee under the applicable definition,
Colorado law, like the federal Fair Labor Standards Act (“FLSA™),” looks to the underlying
“economic reality” of the relationship between the putative employee and employer — not to the

> The listed statutory authority in Appendix A to the COMPS Order is incorporated by reference herein. As a partial
list, see, e.g., C.R.S. §§ 8-1-101, 103, 104, 107, 111 (rulemaking and findings authority to determine and enforce
employment conditions); §§ 8-6-105, 106 (authority to inquire into and determine adequacy of wages and other
conditions); §§ 8-6-108, 109, 116 (rulemaking authority to investigate and set minimum wage standards); §§ 8-6-111
(rulemaking authority to set overtime standards and conditions).

8 Colorado courts have not accepted narrower views of rulemaking authority delegation, such as that legislative
delegation is limited to filling in “details” within the limits of legislative guidance and policy. Yet even under that
standard, the above-cited authority shows the legislature has enacted numerous specific statutes that assign the Division
to fill in details through traditionally executive tasks such as investigation, fact-finding, and rulemaking as to what wage,
hour, and employment condition rules properly effectuate the guidance and policy within the enacted legislative scheme.

7 See, e.g., Baker v. Flint Eng'g & Const. Co., 137 F.3d 1436, 1440 (10th Cir. 1998) (applying FLSA: “[O]ur inquiry is
not limited by any contractual terminology or by traditional common law concepts of ‘employee’ or ‘independent
contractor.” Instead, the economic realities of the relationship govern, and ‘the focal point is whether the individual is
economically dependent on the business to which he renders service . . . or is, as a matter of economic fact, in business
for himself.””) (citations & quotation marks omitted).



parties’ characterization of the relationship.® H.B. 19-1267’s new definition of “employee” replaces
the enumeration of specific types of behavioral and directional control in former C.R.S. § 8-4-101(5)
(i.e., “the employer may command when, where, and how much labor or services shall be
performed”), with a more nuanced analysis that looks to the “degree of control the employer may or
does exercise over the person.” C.R.S. § 8-4-101(5) (2020) (emphases added). This change
recognizes that control may be exercised in varied ways (i.e., it is not limited to “command[ing]
when, where, and how much labor or services shall be performed”), and that the degree of
supervision actually required for a particular job may vary based on the nature of the work.
Additionally, in looking to whether an employer “may or does” exercise control, the new definition
explicitly provides that such control need not be actually exercised (i.e., it can be contractually
reserved or exercised indirectly, such as through an intermediary). Regardless of its form, the more
control that exists over a worker, the more likely the worker qualifies as an employee, and the less
control that exists, the less likely the worker qualifies as an employee.

The new definition also adds an entirely new factor to the “employee” analysis: “the degree
to which the person performs work that is the primary work of the employer.” C.R.S. § 8-4-101(5)
(emphasis added). Other Colorado statutes have not applied this factor, and neither do typical wage
laws in other states. However, in applying the FLSA, state wage-and-hour laws, and unemployment
and workers’ compensation insurance laws, courts have long examined similar issues, such as
whether “the service rendered is an integral part of the alleged employer’s business,” see Baker v.
Flint Engineering & Construction Co., 137 F.3d 1436, 1440 (10th Cir. 1998), and whether “the
worker performs work that is outside the usual course of the hiring entity’s business,” McPherson
Timberlands, Inc. v. Unemployment Ins. Comm’n, 714 A.2d 818, 822 (Maine 1998). See generally
Metro. Life Ins. Co. v. Taylor, 481 U.S. 58, 65 (1987) (noting the “presumption that similar language
in two labor law statutes has a similar meaning”).

In making these determinations, courts have examined the type of work the business
performs, including how it defines itself and holds itself out to the public; whether the work
performed by an individual is necessary to or in furtherance of the overall operation of the business;
whether the work occurs regularly or only on isolated occasions; and whether the work was a source
of a business’s revenues. For example, Finlay v. Storage Tech. Corp., 764 P.2d 62, 66—67 (Colo.
1988), held that cleaning services provided by janitorial contractor for a computer manufacturer
were in the “regular business” of the manufacturer for purposes of the workers’ compensation
statute, because the manufacturer “depended on the regular and thorough performance of ... [the]
janitorial services.” Id. Finlay instructed that the “regular business test” looks to “the constructive
employer’s total business operation, including the elements of routineness, regularity, and the
importance of the contracted service to the regular business of the employer,” and specifically noted

8 See, e.g., Colo. Custom Maid, LLC v. Indus. Claim Appeals Office, 2019 CO 43, § 2, 441 P.3d 1005, 1007
(determining employment status based on “the realities of [the maid service’s] relationship with its cleaners,” not the
formal characterization of the cleaners as independent contractors); Stampados v. Colo. D & S Enters., Inc., 833 P.2d
815, 817, 1992 WL 5951 (Colo. App. 1992) (“Permitting the label rather than the actual nature of the relationship to
control would be contrary to the policy of the Act by allowing easy evasion of workers’ compensation liability”); Dana’s
Housekeeping v. Butterfield, 807 P.2d 1218, 1221 (Colo. App. 1990) (“[The employer] argues that we should give
determinative weight to the parties’ characterization in the agreement that claimant was an independent contractor.
However, the way parties refer to themselves does not determine whether a claimant is an independent contractor or an
employee”); Jackson Cartage, Inc. v. Van Noy, 738 P.2d 47, 48 (Colo. App. 1987) (disregarding agreement stating “that
the parties intend to create an independent contractor-employer relationship.... [W]e are primarily concerned with what
is done under the contract and not with what the contract says”).



that a “narrow interpretation” of the “regular business” test would “clearly contravene” the
“humanitarian purpose” and liberal construction of the Act. /d.

For example: if a retail clothing store hires an outside plumber on a one-time or sporadic
basis to make repairs as needed, the plumber’s services are not part of the store’s primary work —
selling clothes. On the other hand, when a clothing manufacturer hires work-at-home seamstresses to
make dresses, from cloth and patterns supplied by the manufacturer, that the manufacturer will sell,
or when a bakery hires cake decorators to work on a regular basis on custom-designed cakes, the
workers are performing the “primary work™ of the hiring business.

The second part of the statutory “employee” definition provides that “an individual primarily
free from control and direction in the performance of the service, both under any contract governing
the work and in fact, and who is customarily engaged in an independent trade, occupation,
profession, or business related to the service performed is not an ‘employee.”” C.R.S. § 8-4-101(5)
(emphases added). In evaluating whether an individual is a covered employee or is engaged in an
“independent trade, occupation, profession or business” under the Colorado Employment Security
Act (CESA),’ the Colorado Supreme Court looks to the “totality of the circumstances.” Indus. Claim
Appeals Office v. Softrock Geological Servs., Inc., 2014 CO 30, § 2, 325 P.3d 560, 562.

As to whether an individual is “primarily free from control and direction,” although an
“employer’s firm hand in controlling the details of the manner and method of job performance”
evidences an overall right of control, “control over the details of performance is not required.” Colo.
Custom Maid, 2019 CO, q 13, 441 P.3d at 1009 (internal citation omitted). Colorado Custom Maid
held that a maid service that classified its cleaners as independent contractors exercised sufficient
control over their work that the cleaners were statutory employees under the CESA. Id. Though the
housekeepers were not supervised as to the “details of the cleaning,” the maid service still exerted
“quality control” (i.e., “control over the cleaners in the resolution of client complaints”); had the
right to control whom the cleaners hired as assistants; controlled the collection and distribution of
fees paid by clients; and set the prices for cleaning work based on the time the cleaning would take
(making cleaners’ payments akin to hourly rates). 4 19-21, 441 P.3d at 1010-11. Additionally,
some of the cleaners “worked for [the cleaning service] for years in an open-ended relationship.” /d.

As to whether the individual providing services “is customarily engaged in an independent
trade or a business related to the services performed,” the Colorado Supreme Court, in the same
CESA case, explained that, “[s]tripped of legal jargon, this question asks whether the worker is an
independent contractor with his or her own business that provides the particular services.” Id., q 15,
441 P.3d at 1009-10. C.R.S. § 8-70-115(1)(c) of the CESA provides that a putative employer may
rebut an employment presumption with a written document, signed by both parties, with the
following express limitations on the relationship:

[T]he person for whom services are performed does not: (I) Require the individual to work
exclusively for the person for whom services are performed; except that the individual
may choose to work exclusively for the said person for a finite period of time specified in

? Under the CESA, the employer must show that (1) the worker “is free from control and direction in the performance
of the service,” and (2) the worker “is customarily engaged in an independent trade, occupation, profession, or business
related to the service performed.” C.R.S. § 8-70-115(1)(b). The Colorado Wage Claim Act (“CWCA”) definition of
“employee” is almost identical, providing that the individual must be “primarily free from control and direction both
under his or her contract for the performance of service and in fact” and “customarily engaged in an independent trade,
occupation, profession, or business related to the service performed.” C.R.S. § 8-4-101(5) (emphases added).



the document; (II) Establish a quality standard for the individual; except that such person
can provide plans and specifications regarding the work but cannot oversee the actual
work or instruct the individual as to how the work will be performed; (III) Pay a salary or
hourly rate but rather a fixed or contract rate; (IV) Terminate the work during the contract
period unless the individual violates the terms of the contract or fails to produce a result
that meets the specifications of the contract; (V) Provide more than minimal training for
the individual; (VI) Provide tools or benefits to the individual; except that materials and
equipment may be supplied; (VII) Dictate the time of performance; except that a
completion schedule and a range of mutually agreeable work hours may be established;
(VIII) Pay the individual personally but rather makes checks payable to the trade or
business name of the individual; and (IX) Combine his business operations in any way with
the individual's business, but instead maintains such operations as separate and distinct.

Although consideration of the nine conditions in C.R.S. § 8-70-115(1)(c) “is helpful” in
determining whether an individual is “customarily engaged in an independent trade or a business
related to the services performed,” those conditions alone do “not end the inquiry,” which extends to
the “totality of the circumstances” — i.e., not only those nine factors, but also “any other
information relevant to the nature of the work and the relationship between the employer and the
individual.” Colo. Custom Maids, § 15, 441 P.3d at 1009—10. Because these nine factors are merely
part of a holistic test, they are equally relevant to CESA and wage cases. Relevant factors include the
following that Colorado Custom Maids delineated — whether the putative employee: (1) had
business cards, a business address, or a business telephone number; (2) made a financial investment
in the services such that he or she could be vulnerable to financial loss in connection with
performance of the service; (3) had his or her own equipment;'® (4) set the price of the service; (5)
employed assistants; and (6) carried his or her own liability or workers’ compensation insurance. /d.
(noting that the cleaners fulfilled none of these conditions supported finding that they were statutory
employees rather than independent contractors). Additionally, although not dispositive, “maintaining
outside clients supports a finding that individuals are engaged in an independent trade.” /d.

3. Rule 1.6. “Employer.”

Colorado H.B. 19-1267 changed not only the “employee” definition (as noted as to Rule 1.5
above), but also the C.R.S. § 8-4-101(6) “employer” definition. Rule 1.6 therefore uses the new §
8-4-101(6) “employer” definition. As noted as to the “employee” definition in Rule 1.5 above, the
“economic realities” equally govern the analysis of whether an entity is an “employer.”

The new “employer” definition adopts “the same meaning as set forth in the federal ‘Fair
Labor Standards Act’, 29 U.S.C. Sec. 203(d).” C.R.S. § 8-4-101(6). The FLSA defines “employer”
broadly, as “any person acting directly or indirectly in the interest of an employer in relation to an
employee.” 29 U.S.C. § 203(d). In adopting the new “employer” definition in May 2019, Colorado
expressly referenced the FLSA statutory definition, making clear it was codifying FLSA law as it
existed at that point in time — which is a rule of Colorado statutory interpretation as well:

When a statute specifically incorporates enumerated provisions of another statute, in

1 “As courts have noted, the ‘investment,” which must be considered as a factor is the amount of large capital
expenditures, such as risk capital and capital investments, not negligible items, or labor itself.” Dole v. Snell, 875 F.2d
802, 810 (10th Cir. 1989); see also Benion v. LeCom, Inc.,336 F. Supp. 3d 829, 850 (E.D. Mich. 2018) (“Investment in
something like welding equipment signals a greater degree of economic independence because it is not a common item
that most people use daily.”).



contrast to referring to another law in general terms, the General Assembly is considered
to be adopting the contents of the other provision as of the time of the adoption. ...
[A]bsent express legislative declaration to the contrary, subsequent amendments to the
adopted statute will not affect the terms originally adopted.

Ball Corp. v. Fisher, 51 P.3d 1053, 1058 (Colo. App. 2001) (emphasis added; citation and quotation
marks omitted); See Sch. Dist. No. 1 in Arapahoe Cnty. v. Hastings, 220 P.2d 361, 364 (Colo. 1950)
(“It is a general rule that when a statute adopts a part or all of another statute ... by a specific and
descriptive reference thereto, the adoption takes the statute as it exists at that time, and does not
include subsequent additions or modifications of the adopted statute, where it is not expressly so
declared”) (emphasis added; quotation marks omitted); Accord Brizzee v. Fred Meyer Stores, Inc.,
No. CV04-1566-ST, 2006 WL 2045857, at *11-12 (D. Or. July 17, 2006) (state statute “cannot
incorporate future federal regulations not yet promulgated at the time of the enactment”; doing so
amounts to unconstitutional delegation of power to amend state statutes to federal regulatory
authorities, and Oregon legislature did not intend to “empower the [US]DOL to fill in any gaps in
the [Oregon Family Leave Act]. Instead, it authorized ... the Oregon Bureau of Labor and
Industries™); State v. Rodriquez, 365 So. 2d 157, 160 (Fla. 1978) (Florida Legislature intended “to
incorporate federal law and regulations in effect at the time [the law] was enacted”; “to adopt in
advance any federal act or ruling of any federal administrative body which may be adopted in the
future would amount to an unlawful delegation of legislative authority™); Advocates for Effective
Regulation v. City of Eugene, 1981 P.2d 368, 379 (Or. App. 1999) (“A state statute, for example,
cannot incorporate future federal regulations not yet promulgated at the time of enactment; the effect
of doing so is to delegate the power to amend the statute to the federal regulatory authority™).

Individual liability is provided for by amended C.R.S. § 8-4-101(6), because the incorporated
FLSA rule in effect as of the enactment of H.B. 19-1267 is that individual liability is included within
the “employer” definition. In 2003, Leonard v. McMorris held that under Colorado law, individual
officers and agents of a corporation cannot be personally liable for unpaid wages the corporation
owes employees under the then-existing “employer” definition. 63 P.3d 323, 325-26 (Colo. 2003);
see also Fuentes v. Compadres, Inc.,2018 WL 1444209, at *10 (D. Colo. Mar. 23, 2018) (“pursuant
to Leonard,” because defendants were “officers, or at the very least agents, of the Corporate
Defendants,” they could not be personally liable for wages). In explaining its adoption of the FLSA
“employer” definition, H.B. 19-1267 criticized Leonard: “Existing law, as interpreted by the
Colorado supreme court in Leonard v. McMorris, 63 P.3d 323 (2003), does not provide sufficient
protections for workers and their families; and [i]n order to protect all workers, it is necessary to
close loopholes that allow for the exploitation of human labor for profit.” 2019 Colo. Legis. Serv.
Ch. 182 (H.B. 19-1267). H.B. 19-1267 thus expressly replaced the prior “employer” definition with
the definition “set forth in the federal ‘Fair Labor Standards Act’, 29 U.S.C. Sec. 203(d).” /d.
(codified at C.R.S. § 8-4-101(6)).

“[Aln FLSA ‘employer’ is recognized as either an individual or an entity.” Phillips v. Carpet
Direct Corp., No. 16-CV-02438-MEH, 2017 WL 121630, at *5 (D. Colo. Jan. 10, 2017); see also
Hodgson v. Okada, 472 F.2d 965, 966, 968—69 (10th Cir. 1973) (affirming finding that, in addition
to incorporated farm, “the Okadas [the owners] and Ramon Medelez, the crew leader, were joint
employers” individually liable for wages under FLSA); Mitchell v. Hertzke, 234 F.2d 183, 185,
189-90 (10th Cir. 1956) (affirming finding “that Rodriguez and the Hertzkes were employers” under
FLSA); Inniss v. Rocky Mountain Inventory, Inc., 385 F. Supp. 3d 1165, 1167 (D. Colo. 2019);
Powers v. Emcon Assocs., Inc., No. 14-cv-03006-KMT, 2016 WL 1111708, at *5-6 (D. Colo. Mar.



22, 2016) (“[A] corporate officer may be an employer within the meaning of the FLSA (and thus
jointly and severally liable along with the corporation)”); Fuentes v. Compadres, Inc., No.
17-cv-01180-CMA-MEH, 2018 WL 1444209, at *4 (D. Colo. Mar. 23, 2018) (“Separate persons or
entities that share control ... may be deemed joint employers under the FLSA.... Falk v. Brennan,
414 U.S. 190, 195 (1973) (observing in a FLSA case that apartment building maintenance workers
were employed by both building management company and building owners).”). Accordingly,
Leonard and other cases preceding H.B. 19-1267 that disallowed individual wage liability under §
8-4-101(6) have been legislatively overruled and abrogated, respectively.'!

Joint employment is similarly provided for by amended C.R.S. § 8-4-101(6) because under
FLSA law as it stood upon enactment of H.B. 19-1267, “[s]eparate persons or entities that share
control ... may be deemed joint employers under the FLSA.” Fuentes v. Compadres, Inc., No.
17-cv-01180-CMA-MEH, 2018 WL 1444209, at *4 (D. Colo. Mar. 23, 2018). Like Fuentes, all
FLSA individual liability cases from the U.S. Court of Appeals for the Tenth Circuit and District of
Colorado that were cited in the preceding paragraph also are joint employment cases.

In Salinas v. Commercial Interiors, Inc., 848 F.3d 125, 141 (4th Cir. 2017), the leading case
on the standard for joint employment that is commonly cited (including by courts in Colorado, as
noted below), the U.S. Court of Appeals for the Fourth Circuit delineated six non-exclusive factors
as relevant to the joint employment inquiry:

(1) Whether, formally or as a matter of practice, the putative joint employers jointly
determine, share, or allocate the power to direct, control, or supervise the worker,
whether by direct or indirect means;

(2) Whether, formally or as a matter of practice, the putative joint employers jointly
determine, share, or allocate the power to—directly or indirectly—hire or fire the worker
or modify the terms or conditions of the worker’s employment;

(3) The degree of permanency and duration of the relationship between the putative
joint employers;

(4) Whether, through shared management or a direct or indirect ownership interest,
one putative joint employer controls, is controlled by, or is under common control with
the other putative joint employer;

(5) Whether the work is performed on a premises owned or controlled by one or more
of the putative joint employers, independently or in connection with one another; and

(6) Whether, formally or as a matter of practice, the putative joint employers jointly
determine, share, or allocate responsibility over functions ordinarily carried out by an
employer, such as handling payroll; providing workers’ compensation insurance; paying
payroll taxes; or providing the facilities, equipment, tools, or materials necessary to
complete the work.

Id. at 141-42. The Division finds, as a number of courts in Colorado and within the Tenth Circuit
have found, that the Salinas test “focuses upon the relevant relationship — ‘the relationship between
the putative joint employers’ — as opposed to the relationship between the employee and the
putative employers.” Sanchez v. Simply Right, Inc., No. 15-cv-00974-RM-MEH, 2017 WL 2222601,

" Montrose v. Pub. Utilities Comm 'n of State of Colo., 732 P.2d 1181, 1193 (Colo. 1987) (where “the legislature acted
within its authority” in “effectively overrul[ing]” a prior Colorado Supreme Court holding, the legislature “has spoken on
this matter and it is not within the purview of this court to question the legislature’s choice of policy™).



at *6 (D. Colo. May 22, 2017); see also Merrill v. Pathway Leasing LLC, 16-cv-2242-K1L.M, 2018
WL 2214471, at *3-6 (D. Colo. May 14, 2018) (applying Salinas in FLSA joint employment
inquiry); Alfaro-Huitron v. WKI Outsourcing Sols., 347 F. Supp. 3d 635, 644 (D.N.M. 2018) (same).

4. Rule 1.8. “Regular rate of pay.”

The Rule 1.8 definition of “regular rate of pay” is substantively unchanged, other than the
addition of Rule 1.8.2 regarding how to calculate regular rates for only those employees who (a)
work overtime hours, (b) are non-exempt and therefore entitled to overtime premium pay, and (c) are
paid a salary or other non-hourly basis, yielding ambiguity as to how to calculate the regular rate to
which overtime is added. Order #35 did not address overtime pay for non-hourly-paid employees,
which federal law permits (to let parties strike any pay arrangements they choose, which parties can
change week by week if they wish), but which a number of states prohibit or restrict'? (to bar
arrangements that working more hours decreases regular rates, and thus overtime rates, causing extra
overtime to be paid at declining rates, arguably contrary to a rule that overtime be paid at 50% over
the regular rate). For example, California rejects such agreements altogether, requiring calculation of
the regular rate by dividing weekly salary by 40 regardless of any contrary agreement;” Alaska
permits such agreements under only strict conditions: requiring a written agreement setting forth the
hours the employee is expected to work, and defaulting to a 40-hour week if hours deviate from the
contract without adjusting salary.'* The Division believes those approaches are more restrictive than
necessary to protect overtime rights against waiver and mis-calculation. Rule 1.8.2(B) adopts a more
moderate approach, defaulting to a 40-hour workweek only when requirements for a valid
fluctuating workweek agreement are not met.

Rule 1.8.2(A) adopts the four factors that the federal regulation requires of wvalid
arrangements to add overtime to non-hourly pay for non-exempt employees."” Rule 1.8.2(B) then
clarifies that when an employee is misclassified as overtime-exempt, or otherwise is not paid
required overtime, then the arrangement cannot qualify as the required “clear mutual understanding”
as to overtime for two reasons.

First, failure to pay overtime means there was no “clear mutual understanding” of a key
factor in a valid arrangement for non-hourly pay: that overtime is paid in addition to the non-hourly
weekly pay. This is a key factor because under Colorado statute overtime rights are non-waivable.'
Second, if an employee is non-exempt, yet not paid overtime, then the arrangement, however

12 Lisa Nagele-Piazza, DOL Proposes Updates to ‘Fluctuating Workweek' Overtime Calculations, Soc’y for Human
Resources Mgmt. (Nov. 5, 2019) (“Some states, including Alaska, California, New Mexico and Pennsylvania, prohibit
employers from using this method to calculate overtime.... The Connecticut Supreme Court invalidated the method.”).

13 Cal. Labor Code § 515(d); Cal. Div. of Labor Standards Enforcement Policies & Interpretation Manual 49.2.1.1.
14 8 Alaska Administrative Code 15.100.

15 On November 5, 2019, the U.S. Department of Labor proposed revisions to that rule that are not material to what
would be included in COMPS Order #36, and that do not take any side on the ambiguity that Rule 1.8.2(B) clarifies.
Fluctuating Workweek Method of Computing Overtime, U.S. Dep’t of Labor, Wage & Hour Div. (Nov. 5, 2019).
Accordingly, the revised federal rule (if adopted) would remain complementary to, and consistent with, Rule 1.8.

' C.R.S. § 8-4-121 (“Any agreement, written or oral, by any employee purporting to waive or to modify such
employee’s rights in violation of this article shall be void.”); C.R.S. § 8-4-121 (requiring payment of wages).


https://www.shrm.org/ResourcesAndTools/legal-and-compliance/employment-law/Pages/DOL-Proposes-Updates-to-Fluctuating-Workweek-Overtime-Calculations-.aspx
https://www.federalregister.gov/documents/2019/11/05/2019-23860/fluctuating-workweek-method-of-computing-overtime

well-understood by the parties, was unlawful — and the law should not enforce an unlawful
understanding as to pay.!”

Accordingly, if a salaried, but non-exempt, employee is not paid overtime required by Rule
1.8.2(A), the hourly regular rate of pay is the salary divided by 40, the number of hours that federal
and state law presume as a regular workweek. While the federal courts are split on this issue, the
Division agrees with the numerous courts that have refused to calculate the regular rate based on
fluctuating hours when a non-exempt employee was unlawfully not paid any overtime premium.'®

5. Rule 1.9. “Time Worked.”

After the COMPS Order was proposed, a number of knowledgeable employment attorneys
and advocates commented that the COMPS Order should do more to clarify where Colorado does
and does not follow federal wage law."” Drawing particular attention after the Division proposed the
COMPS Order were the rules on time worked and travel time, with a notable number of those
knowledgeable attorneys and advocates urged the Division to revise the rule to offer more clarity.
Some advocated express adoption of the federal standard,?® while others advocated rejection of that

7 Under established contract law, enforcing even a clearly agreed-upon agreement is contrary to public policy if the
terms are unlawful. E.g., Potter v. Swinehart, 184 P.2d 149, 152 (Colo. 1947) (refusing to enforce “the terms of an illegal
contract”: “If ... it appears that the bargain forming the basis of the action is opposed to public policy or transgresses
statutory prohibitions, the courts ordinarily give him no assistance.”); Condado Aruba Caribbean Hotel v. Tickel, 39
Colo. App. 51, 53, 561 P.2d 23, 24 (1977) (refusing to enforce agreement to pay gambling debt).

'8 E.g., Russell v. Wells Fargo & Co., 672 F. Supp. 2d 1008, 1016 (N.D. Cal. 2009) (“[T]he background and policy of
the FLSA, the Supreme Court’s decision in Overnight Motor and the DOL’s 1968 interpretive rules demonstrate that the
FWW method cannot be used to calculate overtime pay retroactively for the purposes of determining damages under the
FLSA in a misclassification case.”); Russell, 672 F. Supp. 2d at 1014 (“29 C.F.R. § 778.114(c) requires
contemporaneous overtime pay: the FWW method cannot be used ‘where all the facts indicate that an employee is being
paid for his overtime hours at a rate no greater than that which he receives for nonovertime.””); Blotzer v. L-3 Commc'ns
Corp., No. CV-11-274-TUC-JGZ, 163 Lab. Cas. P 36081, 2012 WL 6086931, at *11 (D. Ariz. Dec. 6, 2012)
(“Application of the FWW in a misclassification case gives rise to a ‘perverse incentive’ for employers, because the
employee’s hourly ‘regular rate’ decreases with each additional hour worked.”; “29 C.F.R. § 778.114(c) provides that the
FWW method cannot be used ‘where all the facts indicate that an employee is being paid for his overtime hours at a rate
no greater than that which he receives for non-overtime hours.’”); Urnikis-Negro v. American Family Prop., 616 F.3d
665, 666 (7th Cir. 2009) (fluctuating workweek method in 29 C.F.R. 778.114(a) cannot be used where an employee was
not paid required overtime due to misclassification); Ransom v. M. Patel Enters., Inc., 825 F. Supp. 2d 799, 810 n.11
(W.D. Tex. 2011) (“The fundamental assumption underpinning the FWW is that it is fair to use it to calculate overtime
pay because the employee consented to the payment scheme. But in ... an FLSA misclassification suit when consent is
inferred ... , [it] conduct will always, by definition, have been based on the false assumption that he was not entitled to
overtime.”).

'® Numerous attorneys for employers noted the need to redress ambiguities in prior wage orders, and to clarify where
state wage law would and would not follow federal law, albeit with most also expressing a preference for state law to go
no further than federal law in various respects. £.g., Written comments by Craig M. Finger and Martine T. Wells, Esgs.,
Dec. 24, 2019 (“Whether the CDLE intends to follow federal law on these common, yet somewhat nuanced issues, or to
adopt a different standard for Colorado, either would be workable. Our clients simply ask for clarity. Employees, too,
will benefit from a clearer understanding of the law and their rights.”); Written comments by Bechtel, Santo, & Severn,
Aug. 16, 2019 (“we would request that the Order revise its definitions of the identified industries to better identify which
industries are covered.”); Written comments by Gillian Bidgood, Esq., Aug. 27, 2019 (“the Division should clarify the
current definitions” in Order #35).

20 Written comments by Brownstein Hyatt Farber Schreck (by Martine T. Wells and Craig M. Finger, Esgs.), Dec. 15,
2019 (“The COMPS Order Rule 1.8 proposed definition of time worked improved upon prior versions of the MWO....
However, the Division should provide further clarity with regard to several common uncertainties. Specifically, the
Division should clarify the compensability of certain pre- and post-shift tasks common across workplaces, as to, for


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=29CFRS778.114&originatingDoc=I930995be429711e2900d8cbbe5df030a&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

standard in favor of a broader one.?'

In line with those comments, Rule 1.9, which defines what time qualifies as “time worked”
that must be compensated, is revised to clarify that Colorado has not followed, and will not follow in
the COMPS Order #36, the federal Portal-to-Portal Act (“PTPA™), 29 U.S.C. § 251 et seq. That Act
narrowed the rights the FLSA provides, but in the ensuing decades, no Colorado statute, nor any
Colorado rule, has adopted the language of the PTPA, nor any similar language.

The basic definitions in Rule 1.9 (time worked), Rule 1.9.2 (travel time), and Rule 1.9.3
(sleep time) are materially unchanged. Rule 1.9 retains the same basic definition of compensable
“time worked” as Order #35, though replacing time “subject to [employer] control” with time
“performing labor or services for the benefit of an employer,” because HB 19-1267, effective
January 1, 2020, made “control” no longer as dispositive an indicator that work is “employment.”
But Rule 1.9 still applies only to time spent as “an employee.” With a similar modification (from
employer “control” to employer “benefit”), the first sentence of Rule 1.9.2 retains the same basic
definition of compensable “travel time” as Order #35: “‘Travel time’ means time spent on travel for
the benefit of an employer, excluding normal home to work travel, and shall be considered time
worked.” Rule 1.9.2 (sleep time) is substantively unchanged from Order #35 in its entirety.

What the COMPS Order mainly adds, in Rule 1.9.1, are (a) at the beginning of Rule 1.9.1,
the elaboration of what time is deemed compensable (“on the employer’s premises, on duty, or at a
prescribed workplace”) from a leading pre-PTPA case, Anderson v. Mt. Clemens Pottery Co., 328 U.S.
680, 690-91 (1946) (“the statutory workweek includes all time during which an employee is
necessarily required to be on the employer’s premises, on duty or at a prescribed workplace™), and
(b) more examples and specific applications of the basic time worked and travel time rules. Those

example, commute time, donning and doffing time, time spent clocking in and out, etc. The FLSA has a robust
framework for determining the compensability of pre- and post-shift activities, whereas Colorado’s statutes and
regulations are silent. This leads to significant uncertainty for employers with Colorado operations. Under federal law,
Congress adopted the Portal-to-Portal Act of 1947 .... This addition to the FLSA provides a practical structure for
determining compensability of certain activities that are considered pre- and postliminary to the principal activity of
work. See IBP, Inc. v. Alvarez, 546 U.S. 21, 25 (2005). This framework requires inquiry into those principal activities for
which an employee is employed, whether any pre- or post-shift activities are “integral” and “indispensable” to the
workday, and whether any pre-shift time is noncompensable as “de minimis” time, which is insubstantial and is
administratively impractical to record. See 29 C.F.R. § 785.47; Reich v. Monfort, Inc., 144 F.3d 1329, 1333 (10th Cir.
1998). These concepts are well vetted and established in federal statutes, regulations, and subsequent case law.”);
Written comments by National Federation of Independent Business (by Anthony Gagliardi), Dec. 19, 2019 (as to rule
that “defines travel time[,] [w]e request that it be made consistent with the Fair Labor Standards Act, in that it only
include travel time that occurs during the employee’s regular work hours, whether that is during the workweek or ...
weekend”).

2! Written comments by Colorado Plaintiff Employment Lawyers Ass’n (by lan Kalmanowitz, Esq.), Dec. 31, 2019
(asking Division to state expressly that it rejects application under state law of a rule “along the lines of Portal to Portal
Act”; “[d]ifferent Federal circuits and district courts view this exclusion differently””); Written comments by Towards
Justice (by David Seligman, Esq.), Dec. 31, 2019 (“Instead of adopting the Portal-to-Portal Act, the COMPS Order
should rely on a clearer and less easily manipulatable definition of ‘time worked.” We recommend relying on a
traditional definition, under which an employee is working when he or she is engaged to perform activities at the
direction of or under the control of an employer and for the benefit of an employer.”); Written comments by El Centro
Humanitario Para Los Trabajadores (by Sarah Shikes) (“we disagree with the position taken by some employers that the
CDLE should expressly adopt the standards of the Fair Labor Standards Act ... the Portal to Portal Act ... as part of the
COMPS Order.... It would ... cause more confusion in the application of Colorado wage and hour law because there is
often no consensus among federal courts regarding the correct interpretations of the FLSA and Portal to Portal Act
standards these employers wish to incorporate into the Order.”).


https://www.law.cornell.edu/supremecourt/text/328/680
https://www.law.cornell.edu/supremecourt/text/328/680

examples and applications illustrate that Colorado has followed, and continues to follow in the
COMPS Order, the basic FLSA provisions on compensable time worked and travel time without the
ensuing PTPA narrowing of rights to compensation for certain pre- and postliminary activities. The
FLSA'’s original provisions on compensable time worked and travel time remain intact in federal
law, because “[t]he Portal-to-Portal Act did not change the rule except to provide an exception for
preliminary and postliminary activities.”* Accordingly, federal regulation still details those FLSA
definitions and scope, which Colorado law parallels:

The United States Supreme Court originally stated that employees subject to the act must
be paid for all time spent in “physical or mental exertion (whether burdensome or not)
controlled or required by the employer and pursued necessarily and primarily for the benefit
of'the employer and his business.” (Tennessee Coal, Iron & Railroad Co. v. Muscoda Local
No. 123,321 U.S. 590 (1944)) Subsequently, the Court ruled that there need be no exertion
at all and that all hours are hours worked which the employee is required to give his
employer, that “an employer, if he chooses, may hire a man to do nothing, or to do nothing
but wait for something to happen. Refraining from other activity often is a factor of instant
readiness to serve, and idleness plays a part in all employments in a stand-by capacity.
Readiness to serve may be hired, quite as much as service itself, and time spent lying in
wait for threats to the safety of the employer’s property may be treated by the parties as a
benefit to the employer.” (Armour & Co. v. Wantock, 323 U.S. 126 (1944); Skidmore v.
Swift, 323 U.S. 134 (1944)) The workweek ordinarily includes “all the time during which
an employee is necessarily required to be on the employer's premises, on duty or at a
prescribed work place”. (Anderson v. Mt. Clemens Pottery Co., 328 U.S. 680 (1946))*

Rule 1.9 similarly clarifies that Colorado’s “time worked” definition does not incorporate
another federal statute that amended the FLSA to exclude certain time “changing clothes or washing
at the beginning or end of each workday.” 29 U.S.C. § 203(0). As with the PTPA, no Colorado
statute or regulation incorporates the § 203(o) language or any similar language.

The clarification that Colorado law on compensable time worked and travel time parallels the
basic FLSA definitions and scope, not later statutory amendments with no parallel in Colorado, is
consistent with decisions from numerous state and federal courts. In Integrity Staffing Solutions v.
Busk, the U.S. Supreme Court reaffirmed the longstanding FLSA definition of work time:

[The FLSA] defined “work™ as “physical or mental exertion (whether burdensome or not)
controlled or required by the employer and pursued necessarily and primarily for the
benefit of the employer and his business.” Tennessee Coal, Iron & R. Co. v. Muscoda
Local No. 123, 321 U.S. 590, 598 (1944). Similarly, it defined “the statutory workweek”
to “includ[e] all time during which an employee is necessarily required to be on the
employer’s premises, on duty or at a prescribed workplace.” Anderson v. Mt. Clemens
Pottery Co., 328 U.S. 680-91 (1946).

574 U.S. 27 (2014). The Court then held that the PTPA rendered the alleged unpaid work time

229 C.F.R. § 785.7; see also IBP, Inc. v. Alvarez, 546 U.S. 21, 28 (2005); In re: Amazon.Com, Inc. Fulfillment Ctr.
Fair Labor Standards Act (FLSA) & Wage & Hour Litig., 905 F.3d 387, 400 (6th Cir. 2018) (“Nothing in ... Integrity
Staffing changed this definition of ‘work’ or the recognition in /BP, Inc. and § 785.7 that the Portal-to-Portal Act did not
change the Court's longstanding definition of “work.”), cert. denied sub nom. Integrity Staffing Sols., Inc. v. Busk, 140 S.
Ct. 112,2019 WL 4921284 (2019).

#29CF.R. §7857.
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noncompensable under federal law. On remand, the U.S. Court of Appeals for the Sixth Circuit held
that while the FLSA definition of “work” may be read into state statutes incorporating or mirroring
the basic FLSA definition, the PTPA was inapplicable to state wage claims under two states’ laws,
because their wage laws did not incorporates the PTPA or any similar provisions** — and the
Supreme Court denied review of that Sixth Circuit decision.”

Numerous other state and federal courts, analyzing the wage laws of several jurisdictions,
have held identically: that absent incorporation of the PTPA and Section 3(o) into state law, the
PTPA and Section 3(o) are inapplicable to the state wage and hour laws of several other

jurisdictions.?® More specifically, federal and state courts have held compensable under state law the

following time, much if not all of which would be excluded by the PTPA such as:*’ security

screenings;”® waiting in line;” safety protocols;*® maintaining required uniforms “off the clock”;!

2 In re: Amazon.Com, 905 F.3d at 405 (finding “nothing to suggest” Nevada or Arizona legislatures intended to adopt
Portal-to-Portal Act, and “refus[ing] to read-in such a significant statute by inference or implication”).

5 Integrity Staffing Sols., Inc. v. Busk, 140 S. Ct. 112 (2019).

% Ceja-Corona v. CVS Pharmacy, Inc., No. 1:12-CV-01868-AWI-SA, 2015 WL 222500, at *1-2, 4 (E.D. Cal. Jan. 14,
2015), report and rec. adopted, 2015 WL 925598 (E.D. Cal. Mar. 3, 2015) (citing Morillion v. Royal Packing Co., 995
P.2d 139 (2000)) (“The Supreme Court’s opinion in Integrity Staffing Solutions was premised on its interpretation of the
Portal-to-Portal Act of 1947 and how it exempts employers from liability for certain categories of work-related activities.
In contrast, California law’s definition for ‘hours worked’ is defined differently and California law does not include an
exemption similar to the Portal-to-Portal Act.”) (approving class settlement as to unpaid time putting belongings in
lockers, collecting tools, walking on-premises, waiting in line to clock in, and waiting for and going through security
screening under California law); Miranda v. Coach, Inc., No. 14-cv-02031-JD, 2015 WL 1788955, at *2 (N.D. Cal. Apr.
17, 2015) (recognizing California-law claims for time spent during bag check where claims were not brought under
FLSA, and thus PTPA and Integrity Staffing Solutions were inapplicable (citing Ceja-Coronoa and Morrillion, supra));
Dinkel v. MedStar Health Inc., No. 11-998 (CKK), Doc. No. 145, at 13 (D.D.C. Sept. 1, 2015) (“[I]t is wholly sensible to
exclude interpretations of the Portal Act from the interpretation of the DC-MWA because the DC-MWA simply does not
include the exclusionary language of the Portal Act. Because the DC-MWA does not include the language of the Portal
Act, ... it would defy reason to rely on those interpretations in determining the scope of the DC-MWA.”); Lugo v.
Farmers Pride, Inc., 967 A.2d 963, 966—68 (Pa. Super. Ct. 2009) (rejecting argument that Pennsylvania “legislature
adopted the standards of the Fair Labor Standards Act”; holding that cases interpreting and applying FLSA Section 3(0)
were inapplicable to the Pennsylvania wage law, and thus that time donning, doffing, and sanitizing protective gear were
compensable under state law); Levias v. Pac. Mar. Ass'n, 760 F. Supp. 2d 1036, 1053, 2011 A.M.C. 1617, 2011 WL
62134 (W.D. Wash. 2011) (“Although the MWA is generally construed consistent with the FLSA, Washington has not
adopted language similar to the Portal-to-Portal Act or EFCA.... As a result, the Washington Supreme Court has held that

. ‘to determine whether drive time is compensable [under MWA], we must examine the undisputed facts and assess
whether [employees] are ‘on duty’ at the ‘employer's premises' or ‘prescribed work place’’”); Frank v. Gold'n Plump
Poultry, Inc., No. 04-CV-1018 PJS/RLE, 2007 WL 2780504, at *6—9 (D. Minn. Sept. 24, 2007) (Minnesota wage and
hour rule to be interpreted independently of FLSA regulations where text of rule was discordant with federal regulation).

27 Rule 1.9.1 provides that compensable time worked “includ[es]” but is “not limited to” the enumerated examples.
This language is meant literally: the listed examples are not an exhaustive list of tasks constituting “time worked”; and
any other tasks that fall within the Rule 1.9 definition “time worked” are also compensable time.

2 Miranda, 2015 WL 1788955, at *2 (recognizing California state claims for unpaid time waiting for and going
through security screening, and holding claims were not impacted by Portal-to-Portal Act); In re: Amazon.Com, 905 F.3d
at 405 (recognizing Nevada state claims for unpaid time waiting for and undergoing security screening, despite federal
claims being precluded by Portal-to-Portal Act.).

® Id.; Morillion v. Royal Packing Co., 995 P.2d 139 (Cal. 2000) (agricultural workers’ time under employer control,
including compulsory travel and waiting, was “hours worked” under California law).

3 Armenta v. Osmose, Inc., 37 Cal. Rptr. 3d 460, 463, 427 (Cal. Ct. App. 2005) (affirming judgment under California
law for unpaid work time, including pre-shift in-transit safety meetings); Cardenas v. McLane FoodServices, Inc., 796 F.



2

and work-related meetings.*® In contrast, cases
applying the PTPA have held that this same time is non-compensable under federal law.*

donning and doffing required uniforms or gear;’

Rule 1.9 is also consistent with the expressed intent of the Colorado legislature and Division
practice. “Time worked” is not defined within Title 8; authority to define compensable work time is
granted to the Division by the above-cited statutes granting authority to regulate the matters
addressed in COMPS Order #36. Since Congress enacted the PTPA, the Colorado Revised Statutes
titles on wage law — Articles 1, 4, and 6 of Title 8 — and Colorado wage regulations (regularly
issued Minimum Wage Orders and the Wage Protection Act Rules) have been amended many times.
None of those Colorado statutes or regulations ever were amended to incorporate the Portal-to-Portal
Act, § 203(0), or language similar to either.

While clarifying that the PTPA’s inapplicability to Colorado wage law, the Division has
amended Rule 1.9.1 to preclude potential overbroad applications of “time worked” and “travel time”
that the PTPA serves to preclude under federal law. Rule 1.9.1 provides that time spent traveling to
or from a workstation on an employer’s premises, or in employer-provided transportation, is
compensable only if it occurs after compensable time starts — i.e., after the employee is deemed to
be “on the clock” by Rule 1.9 — and before compensable time ends. This rule is consistent with key
FLSA cases that preceded the PTPA. Tennessee Coal and Anderson, above, both held that travel
within employer premises was compensable when it followed other compensable activities:
employees had already clocked in after an eight-minute wait to punch the time clock (Anderson, 328
U.S. at 683) or had changing into work clothes, picked up necessary equipment, and checked in
(Tennessee, 321 U.S. at 594-96). The PTPA abrogated those cases, partly due to fears that they
would make employees entitled to compensation as soon as they set foot on employer premises, even
if they were still doing nothing other than part of their commute to work. Rule 1.9.1 declares such

Supp. 2d 1246, 1249, 1252 (C.D. Cal. 2011) (employer liable under California law for failure to pay drivers for all hours
worked, including pre-shift “vehicle safety-checks”).

3! Dinkel, Doc. No. 145, at 13 (D.D.C. Sept. 1, 2015) (recognizing claims for unpaid uniform maintenance time under
D.C. law, despite non-compensability under PTPA).

32 Anderson, 328 U.S. 680, 692-93 (1946) (“The employees proved ... they pursued certain preliminary activities after
arriving at their places of work, such as putting on aprons and overalls, [and] removing shirts.... These activities are
clearly work falling within the definition enunciated and applied in the Tennessee Coal and Jewell Ridge cases. They
involve exertion of a physical nature, controlled or required by the employer and pursued necessarily and primarily for
the employer’s benefit. They are performed solely on the employer’s premises and are a necessary prerequisite to
productive work. There is nothing in such activities that partakes only of the personal convenience or needs of the
employees. Hence they constitute work that must be ... compensat[ed] under the statute.”).

3 Armenta, supra; Carranza v. Dovex Fruit Co., 416 P.3d 1205, 1210-13 (Wash. 2018) (piece-rate employees entitled
to compensation for mandatory work meetings under Washington law, but not under FLSA).

3 Olive v. Tennessee Valley Auth., No. 15-¢v-00350, 2015 WL 4711260, at *3 (N.D. Ala. Aug. 7, 2015) (mandatory
radiation screening non-compensable under PTPA and Integrity Staffing: “While it is undisputed that passing through the
radiation scans, a safety regulation imposed by the Nuclear Regulatory Commission ... cannot be dispensed with, the
plaintiffs overlook that ‘indispensable is not synonymous with integral.” ... [I]t is evident from the complaint that
plaintiffs are employed to provide security, not to wait in line and undergo radiation scanning.” (citations omitted));
Dinkel v. MedStar Health Inc., 99 F. Supp. 3d 37, 40-43 (D.D.C. 2015) (unpaid uniform maintenance time
non-compensable under PTPA and Integrity Staffing); Dekeyser v. Thyssenkrupp Waupaca, Inc., No. 08-C-0488, 2015
WL 1014612, *3-4 (E.D. Wis. Mar. 9, 2015) (denying compensability for changing and showering under PTPA and
Integrity Staffing, because such activities are not compensable unless they “significantly” reduce health risk); Stanley v.
Car-Ber Testing, NO. 13-CV-374, 2015 WL 3980272 (E.D. Tex. June 29, 2015) (denying compensability of time spent
on refinery protective gear (eg. safety glasses, ear protection) because Integrity Staffing “forecloses ... arguments ... that
[the gear] ... [is] ‘integral and indispensable’”) (citation omitted).



time non-compensable. Rule 1.9.1 also clarifies that travel time in employer-provided transportation
is not compensable unless it not only is required by the employer, but also either (a) materially
prolongs the employee’s commute or (b) is time the employees are on call or on duty, or (as in
Tennessee Coal, above) at heightened physical risk. This is consistent with cases applying similar
“time worked” statutes, which hold that while most commute time is non-compensable, it is
compensable if “employees were required to use employer vehicles for home-to-jobsite travel, had
to remain available en route,” and were subject to employer control during the time.*

6. Rule 1.11. “Wages or compensation.”

Order #35 included a “wages or compensation” definition intended to track the longer C.R.S.
§ 8-4-101(14) definition, but it risked confusion by abridging the statutory text into a long sentence
with at least one grammatical error. COMPS Order #36 clarifies that it intends no variation from the
statute, by stating that it simply applies the § 8-4-101(14) “wages or compensation” definition.

C. Rule 2. Coverage, Exceptions, and Exemptions.
1. Rule 2.1. Scope of Coverage.

Rule 2.1 modifies Section 1 of Order #35 by expanding coverage from four broadly defined
industries (Retail and Service, Food and Beverage, Commercial Support Service, and Health and
Medical), and instead presumptively covering all employees, unless specifically exempted.

(1) The inherent ambiguity of the four coverage categories. While there is a difference of
opinion as to broadening coverage, there is strong consensus that the existing categories are not as
clear as would be ideal for an important set of wage rules.”® Having to determine which if any
category an employer fits into (“commercial support service,” “retail and service,” etc.) is
time-consuming, which adds uncertainty, delay, and (for cases requiring attorneys) substantial legal
cost. The Division and courts have expended considerable resources resolving complaints that turn
on whether a particular job is within a covered industry — determinations that have grown
increasingly necessary, time-consuming, and indeterminate as jobs are transformed by evolution of
the Colorado economy, culture, and technology. Due to the ambiguity of coverage categories such as
“commercial support” and “retail and service,” Order #35 is ambiguous as to coverage in many
industries, including the following:*’

35 Stevens v. Brink's Home Sec., Inc., 169 P.3d 473, 476 (Wash. 2007) (holding employees “on duty” at “a prescribed
work place” under Washington law where employees were required to use employer vehicles for home-to-jobsite travel,
had to remain available en route, and were prohibited from personal activities or errands, carrying non-employee
passengers or alcohol, disobeying traffic or parking laws, or failing to lock vehicle).

3¢ Numerous attorneys for employers did not support broader coverage, but did note the need to redress ambiguity
within the existing categories. E.g., Written comments by Bechtel, Santo, & Severn, Aug. 16, 2019 (firm representing
employers not supporting broader coverage, but noting: “we would request that the Order revise its definitions of the
identified industries to better identify which industries are covered”); Written comments by Gillian Bidgood, Aug. 27,
2019 (“Rather than adding additional industries, the Division should clarify the current definitions.”).

3" To be clear, the Division is not taking a side on, or endorsing, any of the below bullet-pointed arguments. The
Division is noting simply that ambiguity within the four categories generates such arguments, yielding costly disputes
and uncertainty about rights and responsibilities.



* Construction: Much construction work is not “commercial support,” but potentially, one
business providing specialty construction services to another could be argued to qualify,
as could a labor broker providing labor services to a construction firm.**

* Professional services: Two commenters who have been “supervisors of law clerks and
paralegals in different law offices, including small and large law firm settings,” noted
how the “law is unclear whether law firms are covered under the ‘commercial support
services’ category,” as this striking example shows: “employees in law offices that
represent injured individuals in personal injury cases might not be considered
‘commercial support,” while employees in law firms that represent insurance companies
in the same personal injury cases might be deemed ‘commercial support.” This type of
distinction makes no sense for coverage and it would be unfair for only some law firms to
be covered based on the type of clients their lawyers serve.”®

* Food: The “food and beverage” category confusingly may not cover certain food jobs, as
shown by one court holding that wholesale food manufacturers are not covered, because
while they “prepare[] and offer[] [food and beverages] for sale,” they do not “prepare or
sell those items ‘for consumption either on or off the premises’”; instead, the foods “are
prepared for eventual consumption (after all, they are food), but they are not sold for

consumption. They are sold for resale.”*

Reasonable people can disagree about the various above arguments and conclusions, but they
reflect a fundamental problem: Due to its coverage categories, the Order “applies based on industry,
not the type of work an individual worker performs.”*' Consequently, as the above bullet points
show, two workers may do the exact same work, but one will receive all the rights in the Order,
while the other will not, based solely on their employers’ business models. A janitor cleaning a food
processing plant may be covered if the food is sold to the public, not to restaurants; an unskilled
laborer may be covered if his work is for a commercial project, not a residential project.

The Division has considered clarifying, rather than eliminating, the coverage categories, as
some commenters recommend.*” The Division finds that no clarification would work. A narrower
list could be clearer — but a narrowing would come at the unacceptable cost of leaving more
workers unprotected by wage rules and causing a more uneven playing field between covered and
uncovered employers, employees, and industries. The opposite problem arose from the 1990s effort

3% Written comments by Associated General Contractors of Colorado, Sept. 20, 2019 (noting that a “particular subset
of the construction industry — labor brokers — could already fit under the covered industries in the current Order....
‘Commercial Support Services’ are one of the four industry sectors covered .... Construction labor brokers are ‘engaged
directly or indirectly in providing services to other commercial firms’ — specifically, temporary labor. Examples of such
employees given in the definition under 2(B) include landscaping, which is a construction specialty contracting service.
Labor brokers providing temporary construction-related labor to other commercial firms clearly fit under the spirit, and
likely the letter, of the existing definition.”).

3% Written comments by Nantiya Ruan and Laurie Saraceno, Aug, 16, 2019.
0 Salazar v. Butterball, LLC, 644 F.3d 1130, 1144 (10th Cir. 2011).

! Blanco v. Xtreme Drilling & Coil Servs., Inc., 16-CV-00249-PAB-CBS, 2017 WL 951150, at *3 (D. Colo. Mar. 8,
2017), reconsideration denied, 16-CV-00249-PAB-CBS, 2018 WL 1138293 (D. Colo. Mar. 2, 2018).

2 E.g., Written comments by Bechtel, Santo, & Severn, Aug. 16, 2019 (firm representing employers not supporting
broader coverage, but noting: “we would request that the Order revise its definitions of the identified industries to better
identify which industries are covered”); Written comments by Gillian Bidgood, Aug. 27, 2019 (“Rather than adding
additional industries, the Division should clarify the current definitions.”).



to expand a narrow list of jobs into a broader list of industries: to capture a wide enough range of
workers, it ended up needing excessively vague industry categories. Especially given the diverse
range of jobs and industries in twenty-first century Colorado, any industry list that tries to avoid
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being narrow is bound to need items as indeterminate as “commercial support services,” “retail and
service,” and “food and beverage.” The Division thus finds that regulating only listed industries is an
unacceptable option that presents a choice between (a) narrowness with clarity on the one hand, or
(b) breadth with ambiguity on the other. Neither is an acceptable option for regulations as important
as rules on Coloradans’ wage rights and responsibilities.

(2) The need to move from industry-selective regulation to, instead, presumptive
coverage. Even if coverage categories could simply be clarified, selecting only certain jobs or
industries for wage rules is (as Part (A) notes above) a form of pick-and-choose regulation that was
common in the early/mid-twentieth century, but is now an archaic approach that fell into deserved
disuse. As a matter of economics, “the presence of an uncovered sector” — and prior wage orders
left many sectors uncovered — skews labor markets, with unpredictable effects in either direction: if
being uncovered helps a business (for example) undercut competitors, then coverage “might serve to
shift employment out of the covered to the uncovered sector”; or coverage could “serve to increase
employment among some firms in the covered sector,” if it impacts different sub-sectors differently.
# Either effect is an inefficient labor market skew that, as Part (1) notes above, is not based on
meaningful differences among jobs and industries.

Confirming that the above point is not just theoretical economics, numerous commenters
stressed that they have seen these undesirable effects in action in Colorado: selective coverage can
harm employers and industries that do provide workers breaks, overtime, and other rights.**

Explicitly stating that all workers are covered ... levels the playing field for businesses
who are already instituting these practices. This creates fair and healthy competition between
businesses based on quality of service.*

[B]usiness[es] that value employees’ time ... have to compete with businesses that will
do anything to reduce their bottom line, even if it is not in the long-term benefit of their
business. ... [Broader overtime coverage] is important to both ensuring that employees' time
is respected and to also creating a fair and competitive economy.*°

[E]xclusion of the construction industry ... creates a competitive disadvantage for union
contractors who must pay better wages and overtime under collective bargaining agreements.
Nonunion contractors, because they are exempted[,] ... need not fear enforcement efforts ...,
depress the costs of labor, hurting the competitiveness of well-meaning, higher-paying

4 Ronald G. Ehrenberg & Robert S. Smith, Modern Labor Economics, p. 123 (13th ed. 2018).

* The Stakeholder Pre-rulemaking Exchange and Kickoff (“SPEAK”) was the Division’s pre-rulemaking public
meeting for hearing oral testimony from Coloradans, in addition to the many written comments the Division received.
The December 16, 2019 Public Hearing (“Hearing”) was the Division’s rulemaking public meeting for hearing oral
testimony from Coloradans regarding the Proposed COMPS Order #36. Both meetings were well attended with dozens
offering testimony for their entire scheduled durations. The transcripts of both the SPEAK meeting and the Dec. 16
Hearing are publicly available on the same webpage that lists and links all written comments the Division received.

% Oral testimony by Jimmy Burds, owner of Colographics and Good Business Colorado member, SPEAK Tr. at
14:16-21.

4 Oral testimony by Tyler Jaeckel, Director of Policy and Research, Bell Policy Center, SPEAK Tr. at 108:3-13.


https://www.colorado.gov/pacific/sites/default/files/SPEAK%20Meeting%20Transcript.pdf
https://www.colorado.gov/pacific/sites/default/files/COMPS%20Public%20Hearing%20Transcript%20%5BRedacted%20with%20exhibits%5D%2012-16-19.pdf
https://www.colorado.gov/pacific/sites/default/files/COMPS%20Public%20Hearing%20Transcript%20%5BRedacted%20with%20exhibits%5D%2012-16-19.pdf
https://www.colorado.gov/pacific/cdle/department-labor-and-employment-seeks-public-comment-revising-colorado-minimum-wage-order

contractors in the industry.*’

In sum, the coverage categories serve neither of two key purposes of the Order: to provide
clear rules about which employees and employers are or are not covered; and to determine who is
and is not covered based on meaningful distinctions as to who warrants coverage. The Division
therefore agrees with the following written comments submitted jointly by four Colorado legislators:

Arbitrary carve-out exemptions drive wages down for workers in those industries, which
is a detriment to workforce development efforts and thus to the economic security of
those affected and their families. ... [W]e strongly urge the Division to adopt rules that
presumptively include all non-public sector workers in Section 1 (“Coverage”), with
exceptions made only on a case-by-case basis in conjunction with a full public hearing.**

The Division similarly agrees with the approach taken by federal wage law and the vast majority of
state wage laws, including the vast majority of western states (New Mexico, Arizona, Nevada,
Oregon, Washington, and California): To cover all workers, except for certain categories expressly
excluded upon a showing of a sufficiently strong justification.*

A3 The need to cover a broader range of jobs previously excluded from wage rights
and responsibilities. Based on the inadequacy of the four coverage categories and the Division’s
duty to determine wage rules after investigation, the Division gathered testimony and other
information on jobs outside those in the four 1990s-established coverage categories. It finds that
coverage expansion is an imperative need due to the above-detailed inadequacy of the four coverage
categories and the below-detailed need for broader coverage.

(a) The need for long overtime to be exceptional, not the norm. Longer workdays and
workweeks come with significant risks and costs, many of which span all occupations and harm not
just the employee, but also society at large. Most fundamentally, longer hours increase injury risk.>
OSHA notes that worker fatigue from long work hours causes risks ranging from traffic accidents to
large-scale industrial disasters.’’ Numerous studies also show that longer hours increase many
potentially long-term physical and mental health ailments, including heart disease, arthritis, diabetes,
and depression.’> One meta-analysis found that long work hours and overtime increase mortality by

47 Written comments by International Union of Bricklayers & Allied Craftworkers, Aug. 7, 2019.

48 Written comments by State Senators Jack Tate, Kevin Priola, and Larry Crowder, and State Representative Hugh
McKean, Aug. 15, 2019.

* Written comments by Towards Justice (by David Seligman and Catherine Ordofiez), Aug. 16, 2019, at 5 (citing
O.R.S. Chapter 653 Sections 010-025; SB 3. “An act to amend Sections 245.5, 246, and 1182.12 of the Labor Code,
relating to labor” (Leno, Chapter 4, Statutes of 2016) (approved Apr. 4, 2016); Massachusetts Gen’l Laws Title XXI Ch.
151: Sec. 1; ARS 23.362-363; RCW 49.46.010, RCW 49.46.020; 50-4-21 NMSA 1978, 50-4-22 NMSA 1978).

3 Long Work Hours, Extended or Irregular Shifts, and Worker Fatigue, Occupational Safety and Health
Administration, OSHA (last visited Oct. 29, 2019) (“Research indicates that working 12 hours per day is associated with
a 37% increased risk of injury. In a 2005 study reporting on a survey of 2737 medical residents, every extended shift
scheduled in a month increased by 162% monthly risk of a motor vehicle crash during their commute home.”).

.

2 Marc Fadel, MD, et al., Association Between Reported Long Working Hours and History of Stroke in_ the
CONSTANCES Cohort, American Heart Association, May 6, 2019 (“[w]orking long hours increases the risk of heart
disease, and of decline in cognitive function,” and substantially increases the risk of stroke, and increases the likelihood
of smoking, excessive drinking, and weight gain.); Marianna Virtanen et al., Overtime Work as a Predictor of Major
Depressive Episode: A 5-Year Follow-Up of the Whitehall II Study, PLoS ONE 7(1): €30719, Jan. 25, 2012 (“[P]eople
who routinely put in more than 11-hour days more than double their chances of major depression, compared to



https://www.oregonlegislature.gov/bills_laws/ors/ors653.html
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nearly 20 percent.” Testimony to the Division about the psychological and cardiological impact of
long overtime hours corroborates the findings of these studies.*

Long hours also detrimentally impact families, particularly as to children. Studies show that
longer workweeks and lower wages negatively impact children, resulting in higher risks of poorer
emotional bonding, academic performance, and long-term outcomes — including incarceration, teen
parenthood, and unemployment as adults.”> Commenters corroborated those findings.

When I get home sometimes, my kids ask me to help them with their homework. But
you’re tired.*®

So seven days a week, 12 hours a day for my first 18 years. ... [N]o time with my family.
Luckily, I don't have kids because the ones that do are not even getting to see their
children. So it's just a crying shame.”’

The above harms and costs of long hours show that overtime increases how demanding a job is
— and study findings show that physically and mentally demanding jobs shorten worklife.*®

employees who typically work about eight hours a day.”); Working long hours is linked to depression in women,
Understanding Society (U.K.), Feb. 26, 2019 (women working 55+ hours per week more likely to be depressed); Mahée
Gilbert-Ouimet et al., Adverse effect of long work hours on incident diabetes in 7065 Ontario workers followed for 12
vears, Jul. 2, 2018 (longer hours increases diabetes risk for women); Mika Kivimaiki et al., Long working hours as a risk
factor for atrial fibrillation: a multi-cohort study, 39 European Heart Journal 34 (Sept. 7, 2017) at 2621-28 (compared to
people who worked a normal week of between 35-40 hours, those who worked 55 hours or more were approximately
40% more likely to develop atrial fibrillation during the following ten years); CS Andreassen et al., The Relationships
between Workaholism and Symptoms of PsychiatricDisorders: A Large-Scale Cross-Sectional Study, PLoS ONE 11(5):
e0152978, 2016; Allard E. Dembe et al., Association Between Long Work Hours and Chronic Disease Risks over a 32
Year Period, American College of Occupational and Environmental Medicine, 2016.

53 Joel Goh et al., Workplace stressors & health outcomes: Health policy for the workplace, 1 Behavioral Science &
Policy 1 (2015) at 60.

3 Oral testimony by Carmen Flores, former manager for a janitorial service, Hearing Tr. Dec. 16, 2019, at 13:14-18,
14:12-15:14 (“6:00 a.m. to 10 p.m. is 16 hours a day, seven days a week, 112 hours. My pay for the company I work for
was 52,000 a year. I worked for this company from May 20th to August 12th.... At one of the sites, [ was hurt, and ...
drove myself to the emergency room. They found that my blood pressure was at 180 over I don't know what, and it
should be at 130. I was put on blood pressure medication and advised to quit my job immediately.... During that time
period, they had found four aneurysms.... I was on an eight-hour work restriction but I still worked the entire time.... |
ended up going to the emergency room that day. I couldn’t walk in. I was put in a wheelchair.... I had severe headaches,
dizzy, nervousness.... I got another job within a week, and after about three weeks, I had no more headaches, ... and
found that I had no aneurysms.”); Oral testimony by Nicholas Culp, Hearing Tr. Dec. 16,2019, at 132:19-25-133:1 (“As
a sous chef, I was required to work 70-plus hours a week at a restaurant ... for a salaried compensation which would
average out to about $8 an hour, ... far less than those I was managing were making, resulting in burnout and a growing
alcohol problem to cope. I now work hourly and make about a hundred dollars less a month with half of the hours.”).

> Caroline Ratcliffe, Child Poverty and Adult Success, Urban Institute, Sept. 2015 (children raised in poverty have
poorer long-term outcomes, including lower educational attainment, higher premarital teen birth rates, higher arrest rates,
and lower rates of consistent employment); set up to fail: when low-wage work jeopardizes parents’ and children’s
success, National Women’s Law Center, 2016 (negative impact on parents and children of working low-wage jobs with
long and unpredictable hours); Carolyn J. Heinrich, Parents’ Emplovment and Children’s Wellbeing, 24 The Future of
Children 1 (Spring 2014) (long workweeks detrimental to bonding and child wellbeing).

%6 QOral testimony by Joe Pimentel, SPEAK Tr. at 38:24-39:7.
37 Oral testimony by Caroline Henkins, SPEAK Tr. at 205:20.

8 ME von Bonsdorff et al., Work strain in midlife and 28-vear work ability trajectories, 38 Scandinavian J. of Work,
Env't, & Health 6 (2010) (workers reporting low mental and physical work strain in mid worklife more likely to maintain




Gender inequity in the workforce also is exacerbated when overtime is a widespread job
expectation, because women still disproportionately bear family care-giving burdens.” Risk of
depression from long work hours is also higher for women.®® Women, especially women of color,
are disproportionately represented among low-wage workers.®’ Almost one-third of women in
low-wage occupations have children under 18; half of those mothers are raising children on their

own.*

(b) The need for breaks. Numerous studies and comments confirm that reduced length
and frequency of breaks increases risk of accidents and injuries. The U.S. Department of Labor
Occupational Safety and Health Administration (“OSHA”) and U.S. Centers for Disease Control and
Prevention (“CDC”) recommend rest breaks to avoid a variety of workplace injuries, including heat
and strain injuries.”® Multiple studies confirm that without breaks, more workers suffer injury
generally, and “traumatic injury” in particular. For example, one study found:

Workers with no rest break worked a median of 2.0 hours before their injury occurred,
whereas workers with rest break durations of 1-30, 31-60, and >60 minutes, worked
significantly longer (P<0.001) into their work shift without injury (5.4, 5.5, and 6 hours,
respectively) .... [B]reaks of any duration have a significant effect on delaying the onset
of a work-related traumatic injury.... [W]orkers reporting rest breaks were able to work
significantly longer into their work shift without an injury than those with no rest break.**

Another study similarly found that rest breaks, and length of rest, delayed the time until
injury for on-the-job ladder falls.®® The need for breaks for outdoor workers, such as in construction
and agriculture, is exacerbated by Colorado’s increasingly hot summers.®® OSHA and CDC

long worklife); see also Juhani Ilmarinen, JIC Ltd, Gerontology Research Centre University of Jyviskyld, “Promoting
active ageing in the workplace,” Finnish Institute of Occupational Health (1970-2008), accessed Oct. 29, 2019.

9 Navaie-Waliser et al., When the caregiver needs care: The plight of vulnerable caregivers, 92 American Journal of
Public Health 3 (Mar. 2002) at 409—413.

8 Working long hours is linked to depression in women, Understanding Society (U.K.), Feb. 26, 2019 (women
working 55+ hours per week are more likely to be depressed).

' Heidi Hartmann, et al., How the New Overtime Rule Will Help Women & Families, Institute for Women's Policy
Research and MomsRising (2015), at 4.

2 Set up to fail: when low-wage work jeopardizes parents’ and children’s success, National Women’s Law Center,
2016, at 3 n.7-9 citing Nat’l Women’s Law Ctr. calculations based on U.S. Census Bureau, Current Population Survey,
2013 Annual Social & Economic Supplement (using Miriam King et al., Univ. Of Minn., Integrated Public Use
Microdata Series: Version 3.0 (2010), at
https://nwlc.org/wp-content/uploads/2015/08/final_nwlc_lowwagereport2014.pdf).

8 Hazard: Improper Body Positioning, OSHA (last viewed Oct. 29, 2019; WATER. REST. SHADE: Keeping Workers
Safe in the Heat, OSHA (last viewed Oct. 29, 2019); Heat Stress Work/Rest Schedules, CDC (last viewed Oct. 29, 2019).

% David A. Lombardi et al., The effects of rest breaks. work shift start time. and sleep on_the onset of severe injury
among workers in the People's Republic of China, 40 Scandinavian J. of Work, Env't, & Health 146 (2014).

 Anna Arlinghaus et al., The Effect of Rest Breaks on Time to Injury -A Study on Work-Related Ladder-Fall Injuries
in the United States, 38 Scandinavian J. of Work, Env't, & Health 560 (2012) (documenting correlation between reduced
injury risk and longer cumulative total break time).

 What Climate Change Means for Colorado, U.S. Environmental Protection Agency (Aug. 2016) (“Most of the state
has warmed one or two degrees (F) in the last century. Throughout the western United States, heat waves are becoming
more common[.]”).




guidelines emphasize the importance of rest breaks in preventing heat injury.®’

(©) The need to include work in many previously excluded industries. Many manual
labor jobs that are mostly or ambiguously excluded from the Order’s four coverage categories
present some of the highest risks of long hours, of serious injury, of chronic disease, and of
shortened worklife. The exclusion of work outside the four existing categories is mostly historical
happenstance, as detailed above — but whether to include one particular industry, construction, was
a decision on which the Division made opposing choices over two decades ago. Construction was
included in Order #21 in October 1997, but then removed from Order #22 in August 1998, with the
following written rationale from the Division.

After reviewing the circumstances surrounding your industry and the information you
supplied in our meeting, specifically, the information that “99.9%” of the construction
industry is involved in interstate commerce and thus subject to the federal Fair Labor
Standards Act, I have determined that it is not necessary to include this industry in the
new Colorado Minimum Wage Order #22.%

Other than the above paragraph, the Division offered no analysis or reasoning for removing
construction — and the cited federal law, the FLSA, is no rationale for removing coverage in an
Order that provided many more rights than the FLSA. The FLSA provides only (i) federal minimum
wages and (ii) weekly overtime after 40 hours. It does not provide most rights in the Order: (iii)
Colorado’s higher minimum wage,” (iv) daily overtime after 12 hours, (v) meal breaks, (vi) rest
breaks, or (vii) other more specific yet still important protections, such as provisions about various
credits and deductions, the right to be told the Order’s provisions in a poster, and more. Nor is there
evidence of ill impact from the 10 months when construction was included in the Order. To the
contrary, as detailed below, job growth in construction was better during those 10 months than
before or after, even though those months included a winter, when construction hiring often slows.™
The Division finds that the 1998 removal of construction from the wage order had insufficient
justification — and, as detailed below, there is strong reason to include construction in the COMPS
Order.

Many construction firms are model employers, and a leading construction trade association,
the Associated General Contractors of Colorado, has been a key contributor to efforts to redress
sub-standard conditions at certain employers.”! But legal rules are needed for those who are not
model citizens, and the inherently hazardous nature of construction — which the best employers can
lessen but not eliminate, and the worst employers leave unacceptably high — makes it unpalatable to
leave non-model employers unregulated, in order to save model employers from facing wage rules.

87 WATER. REST. SHADE. Keeping Workers Safe in the Heat, OSHA (last viewed Oct. 29, 2019); Heat Stress
Work/Rest Schedules, CDC (last viewed Oct. 29, 2019).

68 Letter from Division Director Mary Blue to Mr. Dennis Jakubowski, Director of Governmental Affairs for the
Associated General Contractors of Colorado, March 10, 1998.

% In 1998, the Colorado and federal minimum wages were the same; Colorado’s minimum wage now has been higher
than the federal minimum wage for over a decade.

0 See pages 29-30 below.

"I Written comments by Associated General Contractors of Colorado, Sept. 30, 2019 (“The AGC/C is a member of the
CDLE’s Joint Enforcement Task Force on Payroll Fraud and Employee Misclassification in the Construction Industry,
which has spent more than a year looking into the labor abuses created by labor brokers in the ... industry. AGC/C has
supported a number of measures to provide both the Department and individuals with more tools to enforce the law.”).



Work in construction is particularly arduous and hazardous, with some of the highest injury
and fatality rates in the country.” Construction accounts for 4% of U.S. employment but 21% of
occupational deaths.”” One study found that during a 45-year career, a construction worker has a
75% chance of a disabling injury, and a 1-in-200 chance of a fatal injury.” These data and studies
are confirmed by (quoted below) comments from construction workers:

» that workers in construction and agriculture work some of the longest shifts of any
Colorado workers — often 6-7 days per week, 12 hours or more per day;

+ that while the small minority of construction workers who are in unionized workplaces
have breaks and receive time-and-a-half for overtime, the vast majority of construction
workers are non-union and receive neither breaks nor time-and-a-half overtime pay; and

» injuries and deaths — sometimes from accidents, sometimes from repetitive stress or
occupational disease — and shortened worklife are substantial problems they face.

Numerous written comments, as well as the below-quoted oral testimony from roughly three
dozen workers in construction and related industrial and transportation work, confirm that extremely
long hours in construction are common, and have been for many years.

RENEE GENOVESE: ... I do work out in the hot sun. I do carry heavy materials, that being
sheets of plywood, drywall, bags of concrete, in the hot sun, for hours and hours. And I’ve
worked side by side with nonunion workers for years.”

EVAN GRIMES: ... Are you seeing similar hours worked by nonunion employees?

RENEE GENOVESE: Yes. The companies that are the nonunion on my project, they work at
another project all day for eight to ten hours, and then I’'m on night shift right now, so they
come to our job to work nights. And they tell us that they don't even get overtime at all....”

EVAN GRIMES: Can I see a show of hands, who in here has worked more than 60 hours in a
week? What about 70?7 80? 907 ...

SCOTT MOSS: So let the record show ... 60 hours[, a]lmost everybody. 70 hours[, a]t least
three-quarters. 80 hours[, m]ajority. 90 hours[, a]bout ... a quarter. 100 hours[, a]bout a fifth.”’

Construction worker testimony also confirms that while many employers do provide breaks
and overtime pay, many do not.

Safety is a big part of taking a break, taking a lunch. Workers that have such a physical

2 U.S. Bureau of Labor Statistics (“BLS”) 2017 Census of Fatal Occupational Injuries Charts (last viewed Oct. 29,
2019) (In 2017, construction had the largest number (971) of fatal occupational injuries, though agriculture had the
highest rate (23.0 fatal injuries for every 100,000 full-time workers)).

> Number of Fatal Work Injuries by Employee Status, 2013-15, BLS (2016); Agricultural Safety, CDC The National
Institute for Occupational Safety and Health (NIOSH) (last viewed Oct. 29, 2019) (“Agriculture ranks among the most
hazardous industries.”).

™ Construction Workers Experience Higher Rates of Injury, Premature Death: Study, Safety + Health, National Safety
Council (Nov. 2, 2011).

> Oral testimony by Renee Genovese, SPEAK Tr. at 196:21-25.
% Id. at 198:23-199:5.
7 SPEAK Tr. at 201:2-15.




job, they need to take a load off their feet. They need to clear their head. They need to get
some nutrition and hydrate.”

[JTust to be able to sit down in the shade [to] cool off, ... [or] other angles about ... rest
and hydration, all that.” ... [W]e hear all the time of people getting hurt on projects ...
whether it be a back injury, a shoulder injury. If you’re lifting drywall for 10, 12 hours a day
without a break or a meal break, and being driven to do it, chances are it’'s going to happen.*

[W]orking for the Sheet Metal Workers ... I negotiated probably 50 contract[s]. And every
time they .... said, “Hey, we really want to eliminate the morning break...,” and 1 thought,
What about the people that have diabetes? What about those people that have to maintain
your equipment or run your equipment or run a scissor lift 110 feet in the air, or a boom lift
— what happens if they have a problem with their blood sugar? It blows me out of the water
to think that they wouldn’t have that opportunity to be able to eat something to make sure that
they would not endanger themselves or others running the heavy equipment in construction.®'

I think construction workers, they deserve the same right to have a break.... I don’t think
that’s fair to them or to us to work this many hours without have some, you know, rest, you
know, drink water, whatever is the case.*

[SJome of our members, we do stretch.... All our members know that, you know, after so
many hours, you need to take a break. If you don’t, that’s when accidents happen.*

[T]hat’s how these accidents are starting to happen. They have flaggers.... But some of
these guys ... [tlhey don’t get no breaks .... And these temp agencies [employing the
workers] .... ain’t asking you how many hours you had of sleep, are you good? ... So they
have this flagger that’s supposed to be protecting these guys who have a family and have to
go back home, and also protect the public, half asleep, holding the sign, like that.*

As a millwright, we go travel to power plants ... [in] southern Colorado, .... anywhere....
12-hour days usually, seven days a week.... [A]s a union member, it’s awesome because I get
breaks.... I get overtime. But the guys that don’t get the overtime, I can see in their eyes. |
was on a job where we were going hand-in-hand, union, nonunion. The nonunion guys were
sitting over here, busting their behinds, working just as hard ... , not as skilled but just as
hard, and we would go ahead and take a break. And you could just see that they’re having to
work through break. Beads of sweat running down their face. As for us, we get a break time,
short, sweet, concise, but we’re back and ready. We’re rejuvenated. These guys are beat ....%

I built all the bridges for the Light Rail .... So we would be out on them bridges till my
hard hat was froze to the back of my head. ... No breaks on the bridges. There was no breaks
for us. And we could go 16 hours a day. [ might go eight or nine hours without something to
eat, unless I put something in my tool bag. I was literally out there building the bridges. And
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